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REFLECTIONS, Ge. 


7 ] HE Sage Monte/ſquieu (whoſe 
| Treatiſe of the Spirit of Laws 
can never be enough praiſed ' 

and admired for the amiable Spirit of 
Liberty and Benevolence that it breaths) 
has told us that the Liberty of the Sub- 
ject conſiſts in a peace of ak which 
ariſes from a ſatisfactory Confidence 
that every Man has, wa being ſecure 
from Oppreſſion; and cannot be had 
in any State, unleſs the Government 
thereof be ſo conſtituted by wiſe and 
good Laws, and thoſe Laws be fo 
faithfully and impartially executed, 
as that One Man need not be afraid of 
another: And has obſerved that this 
oF: ineſtimable 


[4] 
ineſtimable Bleſſing is eſtabliſhed by 
the Laws of England, but declines to 
examine of enquire whether We a n 
enjoy chis Liberty or not; thereby in 
timating as ifhe had ſome doubt Wor 
it, or at leaſt ſome Apprehenſion that 


we are in Danger of loſing this incſti- 
mable Jewel. 


The ingenious Author of the Ei- 
mate, &c. has ſhewn, from a Variety 
of Proofs, that the ruling Manners 
and Principles of the Times have pro- 
duced ſuch a general Debility among 
us as naturally leads to the Deſtruction 
of every thing that is dear and valuable, 
and ſeems to leave it to the candid 
Conſideration of every impartial Man, 
how far any Part of our late Conduct has 
weakened the Conſtitution, or tends 
to our abſolute Perdition and Loſs of 
Liberty. This occaſioned the follow 
ing Reflections with reſpect to ſome 
en touching the Laws of this 
_ UB, | 5 Country, 


[8 ] 
Country, which we ſee are the Ad- 
miration of all around us, however 
we ourſelves may have lately been re- 
e about them. 


1 5 it be true, that Liberty is eſtab- 
liſhed by the Laws of England, our 
Freedom muſt then depend upon the 
Knowledge, Capacity, Integrity and 
Courage of the Profeſſors of the Law, 
as well as upon the Virtue and Incor- 
ruption of the Legiſlature, who from 
Time to Time alter thoſe Laws, or 
make new ones. 2 


. in reſpect to our Judges, 
| * ſo far as it regards private Property 
between Subject and Subject, was ne- 
ver more equally and impartially. ad- 
miniſtred than it has been for the 
laſt chirty or forty Vears; thoſe who 
preſide in our Courts are not re- 
moveable at Pleaſure; have no. Voice 
in the Legiſlature, and Juries under 
B 2 9 their 
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heir preſent Regulation are not eaſily 
corrupted: Beſides, the illuſtrious Ex- 


ample of that Great Perſonage, who, 
after having, with the greateſt Honour, 
ſeryed the King and his People in the 
Higheſt Offices at the Barr, and held 


the Ballance above twenty Years, in 


the ſupreme Seats of Law and Equity 
with the greateſt Ability, Knowledge 
and Integrity, has not a little contri- 
buted. to ſupport the Truth of this 


This is truly faid of the Adminiſtra- 
tion of Juſtice, ſo far as it regards 
private Property between Subject and 
Subject, of late Vears; but if a Time 


ſhould come (which is to be feared is 


Hear at hand) when the Law ſhall be 


brought into Contempt through the 

Ignorance and Corruption of its Pro- 
feſſors, what then will be the fatal 

Conlequenee, may eaſily be foreſeen. 


The 


T5] 


© "The Laws of England being the 
Great Bulwarks of our Lives, Liberty, 
and Property; the Study and Know- 
ledge of thoſe Laws ought to be en- 
couraged and rewarded; for how good 
and wholeſome Ser they are in 
themſelves at preſent, they will be 
uſeleſs to the Subject when once they 
become unknown, vague, or uneer- 
tain. Hence it follows that without 
Men of Learning and Knowledge in 
the Laws 'of this Country, the Liberty 
of the Subject will be precarious, and 
the Conſtitution inſecure. It ſeems 
therefore a Matter of very intereſting 
Confideration, that the Laws of this 

Land; fo admired and envyed by all 
around us, ſhould be well cultivated 
and known, by cyeouraging Men of 
Parts, | Learning and Integrity to the 
— 5 Practice bon lem. 
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FOES upon looking back a feu 
J we ſhall diſcover oo every art- 


ful Scheme has been contrived and {ct 


on foot by ſome Perſons formerly in 


Power, to leſſen and diſgrace both the 
| Law and i its Profeſſors. 


| About the Beginning of the preſent 
Reign an Attack was made upon 
Weſtminſter Hall, by iſſuing Com- 
miſſions under the Great Seal to im- 
power Col. De Veil, and many other 
Commiſſioners to enquire, into the 
Duties and Fees of All the Officers in 
the ſeveral Courts of Law and Equity; 
when after the ſtricteſt Scrutinies and 
Examinations by J uries and Witneſſes 
on Oath, it was proved that very few 
of the Fees of any Officer had been 
| encreaſed for many Years paſt, althou gh 
it then appeared in many Inſtances that 


the Duty of ſeveral Officers had becn 


made greater by ſeveral late Acts ot 


Parliament 
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ty, little or no Fees are taken or al- 
lowed, although Money, at this Time, 


Part of the Value that it was about 
a Hundred Years ago. This appearing 
to be the Truth of the Matter, to 
the Difappointment of thoſe who ſet 
thoſe Commiſſions of Enquiry on foot, 
the Buſineſs was dropt, and the Re- 
turns of the ſeveral Juries were never 


publiſhed. 


This Scheme to throw Dirt upon 
the Law and its Profeſſors proving 


terwards hatched. Great Clamours 
were raiſed againſt the pretended Ro- 
guery and Multitude of Attorneys, and 
an Act of Parliament was made to 
regulate them. How far that Statute 
has been of any Benefit to the Public 
is not now to be queſtioned; but it 


that 


| Parliament, for which additional Du- 


is not of much more than one third 


abortive,” ſeveral others were ſoon af- 


may, with great Truth, be afferted, 
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that it ok hid under great. Hardſhips 
a Rank of Men in he Proſeſſion of 
the Law, whoſe: good Characters and 
Fidelity- are their very Support. And 
although it muſt be admitted there 
may be ſome bad Men amongſt them 
(as there certainly are in every Pro- 
feſſion, Trade, or Calling) yet when- 
ever ſuch bad ones are found, they are 
ſoon tiſed, ruined 1 85 undone, 


dceither by their own Brethren, the 


Courts of Juſtice (ro whom. they are 
anſwerable for any Miſbehaviour in 
their Practice) or by their Clients who 
deſert them. Make what Laws you 
pleaſe to regulate any Trade or Pro- 
ſeſſion, there will {till be ſome incor- 


rigible Knaves left in every one; there 


| wall ſtill be Knaves amongft the Ba- 


kers, Millers, Drovers, and Butchers, 


and Pettifoggers. Amongſt the Attor- 


neys, a knaviſh Client who has dirty 


Work to do, will, if poſſible, find 
dut a knaviſh Attorney. 


The natural 
Conſequence 


[9] 

Conſequence of this is, that theſe 
Rogues generally ruin one another; 
but becauſe thereare a few bad, to run 
hard upon a whole Body of Men, with- 
out whoſe Afliſtance the Laws, and 
Buſineſs of this rich and opulent King- 
dom, cannot be executed, is unkind 
Treatment; to ſay that no Attorney 
ſhall have a right to be paid his juſt 
Fees and Diſburſements until a Month 
after he has delivered his Bill, is to 
take away from him a natural Right 
that every common Labourer is entitled 
to, that is, to be paid for his Work as 
ſoon as done; nay, it is injurious, for 
generally ſpeaking, three fourths of 
the Bill is Money paid out of Pocket 
for Stamp Duties, Officer's and Coun- 
ſell's Fees, It is not juſt, that for the 
Malpractices of a few, a whole body of 
Men ſhould ſuffer; of whom, at the 
ſame Time this Law was made, there 
was not One out of above Six Thou- 
land, who before practiſed as Attor- 

| C neys, 


[1] 
neys, "ry was again admitted to prac- 


tice, upon Payment of the Six Pounds 
Stamp Duty. 


About the ſame Time that this 
hard Law was made to blacken the 
Character of a whole Body of Gentle- 
men, another Scheme was ſet on foot, 
to render the Law. itſelf ridiculous and 
contemptible: Petitions: to Parliament 
were encouraged, and ſeveral ſent up 
by Grand Juries from York, and other 
Places, praying that all Law-Procced- 
ings, . Pleadings, and Records, might 
from thenceforth be in the Engliſh 
Tongue, and praying ſeveral other Al- 
terations in the Law ; whereupon an 
Act of Parliament was made, that all 
Proceedings in the Courts of Juſtice 
thould be i in Engliſh, and written. in a 
common Secretary Hand: This was 
done under an Imagination or Pretence, 
that the Lawyers had invented the 
Law-Hands, wherein to lock up their 
* 
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Myſteries, and conceal their Craft, the 10 
better to enable them to cheat their iſt 
Clients; but this is a Miſtake, for tit 
every one who is the leaſt converſant | 
with ancient Manuſcript-Books or 
Regiſters, knows that it was the Peo- 
ple themſelves, who, from Time to 
Time, varied their hand-writing, and 
thereby gradually loſt the Knowledge | 
of the Character, and Form of 
the Letters which their Forefathers 
made uſe of, and, in which, all the _ 
molt ancient and beautiful Manuſcript- 1 
Books as well as Deeds, Muniments, | 
Law-Records, and Pleadings were | 
written before Printing was in ule. 19 


Among many other bad Conſequen- 
ces that muſt, in a few Years, enſue from 
this Alteration of the Language and |: 
Hand-writing of legal Proceedings 
ſome are already at hand: Pleadings 
are now become about twice as long, 
in every Cauſe, as they were before, 
2 the 


124 


the Records were written in a thouſand 
different ſcribbling Hands; as unlike 
each other, as all of them are unlike 


the beautiful Court-Hands; and will 


be as difficult to be read or underſtood 


by our Grand-Children, as the faireſt 
Record of the laſt Reign, is already bc- 


come, to many learned Counſel, I had 


almoſt ſaid to ſome of his Majeſty's 


own Counſe] learned in Engl/h- 


pleading, at the Barr. 


The wretched Scrauls called our 
Records, at preſent, are not only in- 
finitely different, but the horrid Jar- 
gon of the Contents thereof, called the 
Pleadings of One Single Term, has 
as many Dialects as there are ſpecial 
Pleaders, Drawers, or Tranſlators therc- 
of; and a Plea or a Declaration drawn 


or tranſlated into barbarous Eugliſo by 


a Yorkſhire or Lancaſhire Man (every 
one eaſily conceives) muſt appear in a 
very different Dreſs from thoſe drawn 
by a e or a Gerniſh Man. 


Every 


4 


Every Art or Science whatever, has 
certain Terms of Art, as well as a Lan- 
guage peculiar to itſelf; the Terms of 
Art and Language belonging to the 
Law, (before it became Engliſſß Non- 
ſenſe) had acquired moſt certain, fixed, 
and permanent Meanings; the Regiſter 
of Writs, that famous Monument of 
Antiquity! and the very Ground and 
Foundation of the Law of England, is 
written in the Latin Language, and in 
the Court of Chancery Hand, which, 
although it be many Hundred Years 
old, is as legible and intelligible to any 
Man now living who was bred to the 

Law before it was turned into Engliſb, 
as ĩt was to the very Perſon who went 
it; or, as if it had been written yeſter- 
day, but is now become almoſt as un- 
intelligible to the greateſt Part of the 
Gentlemen at the Barr, learned in the 
Law Jargon of the preſent Time, as 
an Egyptian Hieroglyphic, or as the 

Gibberith 


r 


— — 


— nn * * = — * +4 ** 4 _—_ 7 5 4 
2 > P - * 1 * — q 
CO —— — 2 eee ea a ?:!)!)!)!:! 
. — - - —— - 0 — — 0 — 
— — — — — . = 
cory — _— — — ——— ———————— —— 2 — —ꝶ—äĩ—ẽ— : ——ä s —— — — p — 


— — —— — uy—— 
= DOGG ˙Üwuůß W Sg + -w err ter er on 
— — 


PR —— ——__— 
—— — — 


———ͥ— — — * _ 


- 


— —ꝛ 
of — 


* 


D 
Gibberiſh of a parcel of Pleadings of 
theſe Days are ſtill unintelligible to a 


a Country Squire, or a Foxhunter. 


The long Continuation of the ſame 
Hand-writing, with the certain fixed 
Meaning of every Word in the Latin 
(being a dead Language and invaria- 
ble) rendered legal Proceedings ſhorter, 
clearer, and more intelligible, without 
the leaſt Doubt at all as to the Mean- 
ing of the Words, whereas Deeds, or 
Records written in a varying Hand and 
Language, muſt, in the Nature of 
Things, render chem more prolix and 
ambiguous, and in a few Generations, 
will be as hard to be underſtood as 
Ghaucer and Gower are, almoſt to eve- 
ry one; and as many Parts of Draytom, 


Spenſer, Beaumont, Fletcher and Shake- 


ſpear are now, even to Critics; for we 
know that Pope, the learned Dr. n, 


Sir T7. H—r, and Mr. Theobald, all 
 dilagrec about the true Meaning of 
ſeveral 


281 
ſeveral Paſſages in one of thoſe Divine 
Authors: This, Experience ſhews us, 
is true, notwithſtanding it is confeſſed 
that. all the before-named Poets were 
the greateſt Wits of their Times, and 
wrote in the pureſt, and politeſt Lan- 
guage thereof. Hence it appears that 
the Wiſdom of our Anceſtors in con- 
tinuing the ſame Hand- writing, and 
Language for ſo many paſt Ages, can- 
not be enough admired, for we are 
thereby enabled to read and underſtand 
any original Charter of our Liberties, 
be it ever ſo ancient, whether it was 
obtained from the Saxos, Danes, or 
{Vormans, ſo long as there are any liv- 
ing among us who were at the Inns of 
Court in the laſt Reign; but if the 
Law ſhall continue in Engliſb a few 
Years longer, we ſhall be whollydepri- 
ved of this ineſtimable Jewel, unleſs 
the new Society of Antiquarians be 


providentially deſigned to l it 


b a fe-w. 


T hoſe 
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Thoſe who forwarded the making 
of this A& of Patliament, knew very 
well that no free People were ever 
openly inflaved, and deprived of a// 
their Liberties at one Blow, but that 
this is to be done gradually, by giving 
them flow Poiſon in the Shape of Me- 
dicine, and ſtabbing the Vitals of the 
Conſtitution in the dark; by intro- 
ducing Ignorance under Colour of 
Science, and perſuading the Subject 
that if he pullsout hisown Eyes he will 
ſee better with thoſe of others; in ſhort, 
by throwing a Cloud of Reflection 
and. Diſhonour upon a Profeſſion, 
which, for Ages paſt, has produced 
more great and good Men for the Scr- 
vice of the Common Weal, and has 
contributed: more towards the Preſer- 
vation of the Conſtitution of this King- 
dom, than any other particular Body 
of Men, or Profeſſion in the State, 
whatever. „ee 
IT The 
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I be Promoters of this Statute knew 
well enough that it muſt ſoon bri 
Diſgrace upon the Profeſſion of the 
Law, and plainly foreſaw that every 
illiterate fellow, with a Face of Braſs 


and a plauſible Tongue would ima- 
gine himſelf well enough furniſhed to 
ſet up for a Lawyer as ſoon as he could 
read a Writ or Declaration, which, 
when once they became Engliſb, would 
be mighty eaſy, whereas before, it 
might be a little difficult without a 
School Education and a little Know- 
ledge in the Lan Tong 
it can be no Diſhonour to the Law of 
England that its Profeſſors ought to 


have a competent Knowledge of La- 


tin: They knew well enough that the 
Clamours againſt the Law and Law- 
yers have generally aroſe from Offences 
committed by a ſew, who ate always 

the moſt ignorant and illiterate of the 
Profeſſion, and conſequently the find- 


D ing | 


ue; and ſurely 
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ing a Method to let a greater Number 
of unlearned Men into the Profeſſion, 
muſt increaſe the Number of Mal- 
Practicers and Petty foggers, introduce 
greater Ignorance, and raiſe the Cla- 
mor higher againſt the Law and its 
Proſeſſors in general; and indeed thi: 
Statute ſeems to anſwer the End it 
was intended to ſerve, which has been 
already hinted at, and if it be not ſpec- 
dily repealed, we may expect to ſee 
Bankrupt Tradeſmen and broken Shop- 
keepers, who can read and write a to- 
lerable Book-keeping Hand, ſet up 
for ſpecial Pleaders, and practiſing the 
Law; nay, it may be truly ſaid, that 
ſince the Law was Engliſb, and the 
Statute for better Regulation of Attor- 
neys was made, ſome Perſons who 
have been Servants to Lawyers havc 
crept into the Office of an Attorney, 
to the Great Honour of the Protc!- 
ſion! 


The 
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The Office of Attorney is an Office 
of Great Truſt, and before the two 
late Statutes, was held in ſuch Eſti- 
mation that it was no Diſgrace to a 
Gentleman, or to a younger Son of 
One higher born, to be bred to it; 
however now it be the Faſhion to deſpiſe 
it, indeed formerly it required a com- 
petent Knowledge in the learned 
Languages, but chiefly of the Latin; 
now it ſeems otherwiſe, for in theſe 
Days, if a Man can but write and read 
well enough to con over a little of 
the Dictionary of Giles Jacob, and 
get at his Finger's Ends a few 
Caſes, or Motes of Caſes in Points of 
Pra&tice, he is complately furniſhed for 
a Practitioner of the Law ; but, it he 
be enabled to purchaſe VINER, he 


Jacob the Scourge of Grammar, mark with Awe, 


Nor leſs revere him, Blunderbuſs of Law. 
| PoepE, 


D2 forthwith 
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forthwith becomes an univerſal Law- 
yer. 

As Index Learning turns no Student pale, 
Who takes the Eel of Science by the Tail. 


During the Uſurpation of Cromue// 
when the Royal Family was baniſhed, 
and the Conftitution deftroyed, the 
Law Proceedings werem Engliſb, wher 
ſo many Inconveniences, and ſuch Ig- 
norance appeared that the Latin Tongue 
was again reſtored ſoon after the King 
Return; and if any one will give him- 
ſelf the Trouble (as we have done) to 
look into the Law Proceedings of that 
Time, he will find them ſcarcely le- 
gible, and in a Jargon now almoſt 
unintelligible, being a very different 
Gibberiſh from hat of the preſent 
Law-Pleadings. 


Before the Law was in Engliſb the 
Pleadings were very ſhort and concilc, 
in Compariſon to what they now arc, 

every 
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every Noun in the Engli/b Language 
having the Article joined to it, and 
every Verb being accompanied with 
the Sign of it's Mood, Tenje, Number, 
and Perſon, inſomuch that the Com- 
mon Coſts and Charges attending the 
Tryal of a Cauſe are now become 
nearly double to what they were in 
the laſt Reign, and are every Day in- 
creaſing; ſome other Cauſes of this 
growing Evil may be aſſigned, beſides 
the late Statute, particularly the Alte- 
ration of the Common Law, whereby 
every Man was bound to plead /rgly, 
and to put his Defence upon one ſingle 
Matter only, whereas at this Time it 
is not uncommon for a Defendant, 
with the Aſſiſtance of an ingenious 
Gentleman, called a ſpecial Pleader, 
to plead three, four, five, or ſix Pleas, 
as oppoſite and contradictory in them- 
ſelves, as black and white; and when 
ittues are joined upon all theſe Pleas, 
or Detences made, it becomes neceſ- 


ſary 
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| [ 22 | 
fary for the Plaintiff to anſwer them 
| all, and to meet the Defendant at the 
Aſſizes, armed at all Points, and to 
have Witneſſes ready to prove all the 
4 Iſſues joined, becauſe he is wholly un- 
certain upon which of his Pleas or De- 
fences the Defendant intends to rely 
at the Tryal of the Cauſe; this, every 
one ſees, increaſes the Prolixity. of the 
Pleadings, and the Expences of a Suit, 
inſomuch that at this Day Eighty or a 
15 Hundred Pounds are frequently ex- 
pended in the Tryal of a Right to a 
Foot Path croſs over a Field, whereas 
before the late Alterations in the Law, 
the Expences of a Tryal in a like Caſc 
did not amount to half the Sum; the 
Expences of the Tryal of a Title to 
an Eſtate of Ten Thouſand Pounds fer 
Annum might have been defrayed 
for about Fourteen Pounds Ten Shil- 
lings, and the whole Record of the 
Pleadings, Verdict, and final Judg- 
ment in an Ejectment for that Purpolc, 
when 
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when the Law was in Latin, did not 
exceed Three Hundred Words, but 
at this Day we often ſee the Record 
in one Cauſe, in ſome Actions, amount 
to Ten Times as many Sheets, reck- 
oning Seventy T'wo Words to a Sheet. 


Among many other Inſtances which 
might be given of this growing Evil 
Prolixity, in Enghſh Pleadings, it may 
not be improper to point out One 
which happened this very Term in 
Weſtminſter Hall; the Caſe was thus, 
A Plaintiff having a ſmall Demand 
upon a Defendant for Goods fold and 
delivered to him, for Money lent, 
and fome other little Matters, brings 
an Action againſt the poor Defendant, 
who probably is not able to pay the 

Debt immediately, but to render him 
leſs able to do it, the Plaintiff's At- 
torney produces in Court a Declara- 
tion of his Demand (ſuppoſed to be 
drawn by a ſpecial Pleader) -contain- 


ug 


Us} -. 
ing no leſs than Sixteen Coutits, or 
Fifty Copy Sheets: whereupon the 
Counſel! at the Barr for the Defen- 
dant, aſtoniſhed at this monſtrous 
Abuſe of the Law Proceedings, on 
Tueſday the 14th of November 1758, 
moved the Court that the Declaration 
might be curtailed, and that Ten of 
the Sixteen Counts might be ſtruck out 
of the Declaration, alledging to the 
Court that it appeared upon the Face 
of it, Six Counts were ſufficient for 
the Plaintiff to ground his Demands 
upon ; and that the other Ten Counts 
contained Nothing but Tautology and 
Surpluſage: Whereupon the Rule 
pronounced by the Court on this Oc- 
caſion (if the Perſon who heard it is 
not miſtaken) was, that the Plantiff 
or his Attorney ſhould ſhew Cauſe at 
a future Day why the Subject Matter 
of this Complaint or Application to 
the Court ſhould not be referred to « 


pertain Officer of the Court (to whom, 
for 


[ 25 ] 
for ſome Years laſt paſt, Matters of 
this Kind have certainly been generally 
ſent) for him to look into the Decla- 
ration and the Plantift's Caſe, and re- 
port his Judgment thereof to the 
Court: In this Situation the Matter 
now itands, but what Remedy the 
poor Defendant will obtain, Futurity 
can only diſcover : Now if it ſhall ap- 
pear to the Court, upon ſhewing 
_ Cauſe that the Fees of the Officer (to | 
whom this Abule is propoſed to be 
reterred) do increaſe in Proportion to 
the Length of, and multiply in the 
ſame Ratio with the Number of 
Counts in a Declaration, certainly 
the Court will put this Matter into 
ſome other Courſe of Examination; 
for, although it muſt be acknowledged 
that the Officer is a Man of as ſtrict 
Honour as any Gentleman in Eagland, 
yet the Policy of the Law will never 
endure that any Perſon whatever ſhall 


be judge in a Caſe wherein he him- 
3 {elf 


126 
ſe is, in the leaſt, intereſted ; and 
therefore with great deference it is ſub- 
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mitted, that this is not the proper 
1 | legal Officer to whom theſe Kinds of 
MComplaints ought to be referred, but 


that they ought to be redreſſed by the 
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Lords the Judges themſelves, who 
| only are able to do more ſpeedy and 
| effectual Juſtice than can be done by 
any Officer of the Court whatever, 
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| | whoſe proper Buſineſs is quite of ano- 
if ther Kind, and merely clerical or nu- 
1 niſterial; beſides, this Kind of Practice, 
[1 like every other Innovation, occaſions 
| | | Delay and Expence to the Partics, 
| I which otherwiſe would not happen. 
11 
1 þ The Length of Pleadings have oc- 
1 caſioned great Complaint againſt ſpe- 
WW cial Pleading ſince the Law became 
| | Engliſb, and ſome Attempts have beg 
made to obtain a Law, that a Defen- 
Wil ant; in every Caſe whatever, ſhall be 


at Liberty to plead the general If 
| | and 


[ 271 
and give the ſpecial Matter in Evi- 
dence; and it is now faſhionable, 
even among Barriſters themſelves, to 
ridicule this elegant Science, (which 
confeſſedly few of them at this Day 
underſtand) this diſtinguiſhing Part of 
the Eugliſb Law, which Littleton (one 
of the beſt Judges and Lawyers that 
ever adorned the Profeſſion, whole 
Book will be admired as long as we 
have any Learning, .Law or Liberty 
left among us) calls One of the moſt 


Honourable and laudable Things 1n 
our Law. 


So long ago as the Time of Edward 
HI, Pleadings were in their greateſt 
Perfection, the Tudges and Profeſſors 
of the Law being then learned Men, 
and the Pleadings being, at that Time, 
drawn by the Serjeants at the Barr ; 
and the Exceptions allo being taken 
at the ſame Time at the Barr ; which 
(as Lord Hale ſays) were rarely taken 
E 2 for 


[ 28 ] 
for the Pleaſure or Curioſity of the 
Pleader, but only when it was appa- 
rent that the Omiſhon of the Matter 
excepted to, was, for the moſt Part, 
the Merit and Life of the Cauſe ; and 
purpolely omitted or miſpleaded be- 
cauſe his Matter or Cauſe would bear 
no better. By this Means the Queſ- 
tion between the Parties was ſhortly 
reduced either to a Point of Law, and 
to be debated and determined by the 
Judges, or to a Point of Fact to bc 
tried by a Jury; but of late Years 
Pleadings have been drawn out into 
exceſſive Length, and we may cx. 
pect to fee them as long as the Pro- 
ceedings in Chancery, unleſs the Law- 
Hands and Language be reſtored, 
ſome Limitation be put to the Num- 
ber of Pleas that a Defendant may 
plead, and a certain ſet of Gentlemen 
who are lately crept into the Proftel- 
ſion of the Law, and are neither At- 
torneys, Sollicitors, nor Barritters, 


but 


1729 
but call themſelves ſpecial Pleaders, be 
brought under ſome Regulation: For 
ſo long as they are to be paid a pro- 
portionable Sum to the Length of the 
Pleas they draw ; ſo long as a Defen- 
dant may plead as many Pleas as thoſe 
very ingenious Gentlemen can invent 
for him; and Pleadings are in Eugliſb, 


we can never expect to {ce them 


{horter, 


To ſtrike off ſpecial Plcading abſo- 
lutely in every Caſe, would not re- 
medy this growing Evil of Prolixity 
in Law Proceedings, but would oc- 
caſion many more "ke greater Incon- 
veniences to the Subject chan the 
wiſeſt Man living can foreſee; for if 
the Deſendant was at Liberty in every 
Caſe to plead the General Iſſue, and 
give any thing whatever in Evidence, 
it would be im npoſſi ble for the Plaintiff 
to come armed with Witneſſes to con- 
trovert 


30 
trovert a Matter of Defence wholly 
unknown and undiſcovered to him; 
and Plaintiffs would not only be under 
the greateſt Dithculties to recover their 
juſt Rights, but a Multitude of Facts 
as well as Matters of Law would ariſc, 
almoſt upon every Trial; and the Lent 
Aſſizes which at Vorl have, ſome- 
times of late, laſted three Wecks to 
the great Expence of the County, 
would be lengthened to three Months ; 
and where we now have one ſpecial 
Verdict, we ſhould neceſſarily have 
Tweaty at leaſt, it the ſpecial Matter 
was not to be known and pleaded in 
many Caſes, and the Controverſy be- 
tween the Parties reduced to a Point 
of Fact before they come to the Aſſi- 
zes. Every one knows the great 
Length and Expence of ſettling and 
arguing ſpecial Verdicts, ſo that this 
propoled Remedy would not at all 
mend the- Matter, but, in Truth, 

would 


1 


would be a greater Grievance to the 
Subject. 


The beit Way to find out Cures 
for Evils of this Kind is, to look 
back into the Practice of our Anceſ- 
tors; into Times when every Man 
in any Office or Station, touching the 
Adminiſtration of Juſtice, as w ell in 
reſpect to the Prerogative of the King 
as the Rights of his People, was ob- 
liged per ſonally to do his own Duty; 
when there was no fine cure, no 
Place, Penſion, Office, or Fee, with- 
out a Duty annexed ; it when the Ser- 
jeants or Counſel at the Barr of the 
Courts declared to the Judges the 
particular Cale or Demand of the 
Plaintiff or Demandant his Client, 
purſuant to the King's Writ iſſued 

rom the Chancery; to which Decla- 
ration the Serjeant or Counſel at the 
Barr for the Defendant or 'Tcnant, 
either prayed Time to imparl, vis. 
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to ſpeak with his Adverſary, in order 
to make an amicable End of the Con- 
troverſy, or elſe for Time to be more 
fully inſtructed to make a proper De- 
fence 3 which the Court in their Diſ- 
cretion, and under the Circumſtances 
of every particular Caſe granted, or 
not; it Time was not prayed, then 
the Serjcant or Counſel for the Defen- 
dant gave his Anſwer, and the other 
replied, and ſo they alternately an- 
{wered each other, until an Iſſue, in 
Point of Law or Matter of Fact, was 
ſettled and agreed upon at the Barr, in 
the Preſence, and with the Advice ol 
the Judges in Court; it it happencd 


to be an Iſſue in Law, then it was to 


be further conſidered and argued both 
by the Barr and the Bench at a future 
Day; if an Iflue of Fact, it was to be 


tryed by a Jury of the Country. 


At the ſame Time the Pleadings 


were thus fixed and ſettled in Court 
at 


[ 33 ] 

in the hearing and with the Aſſiſtance 
of the Judges on the Bench, the chief 
Clerks or Prothonotaries, with their 
ſecondary Clerks, who have Seats in 
Court for that Purpoſe, took Minutes 
of the Pleadings, as fixed, ſettled, and 
agreed upon between the Parties, and 
entered them of Record in the Rolls 
of the Court. The Pleadings being 
thus ſettled by the moſt learned Per- 
{ons of the Profeſſion, were at that 
Time as conciſe, certain, and perſpi- 
cuous, as human Wiſdom and Policy 
could make them, and contributed 
greatly to put a ſpeedy End to Suits, 


But if we look into modern Prac- 
tiſe in the Courts of Juſtice, we ſhall 
find that many of the moſt lucra- 
tive Offices are made Sine Cures, 
and that many Thouſands her dm 
are paid to Officers in Meſiminſien 
Hall, for Duties that they are either 


unwilling, or unable to perform; the 
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Lords the Judges have now no hand 
at all, and the Serjeants and Counſcl 
at the Barr, very little, in ſettling the 
Pleadings; but they are almoſt wholly 
left to the Manufactory of the upſtart 
Gentlemen before mentioned, former- 
ly unknown in the Profeſſion. No 
wonder therefore that ſo many Blun- 
ders in the Proceſs of a Suit are con- 
tinually made, to the infinite Expence 
of the Suitor, who does not only pay 
for making ſuch Blunders, but is de- 
layed in his Suit, and put to a further 
Expence in applying to the Court to 
have them mended ; inſomuch that 
it may be truly ſaid at this Day, 
Nine Tenths of the Time of the 
Courts of Law in JYeftminſter Hal. 
are taken up in wrangling about cor- 
recting Irregularities and Blunders, be- 
fore Juſtice can be come at. When 
the Pleadings are ſettled, it then be- 
comes the Duty of the Prothonotary to 
enter them on Record in the Rolls ol 

| the 


* My 


the Court; but he (good Man!) never 
troubles his Head any further than 
writing down the Name of the Cauſe 
in a Book, and counting the Number 
of Sheets the Pleadings contain, and 
taking his Fees according to the Length 
thereof, leaving it to the Attorney's 
Clerk to do it, or not do it, u as it 
happens. This Expreſſion falls not 
inadvertently; for the Writer af- 
firms, upon his own Knowledge, that 
many Thouſands of Pounds have been 
paid to /o-e Officers in HYeſtminſter 
Hall, within the laſt forty Years, for 
Entries or engroſſing Records in the 
Roll, which never were nor ever will 
be entered or ingroſſed at all; having 
aſſerted this, it may be thought in- 
cumbent upon him to give an In- 
ſtance of this Kind of Neglect of 
Officers in the Courts of Juſtice. For 
that Purpoſe therefore he ſays, that 
in or about Eaffer Term, 1727, a 
certain Perſon, who was a Clerk in one 
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of the Offices mentioned, and like- 
wiſe acted as an Agent to Country 
and City Attorneys in paſſing their 
Common Recoveries, died; ſoon af- 
ter whole Death, there were found 
locked up in his Deſk and Cheſt of 
Drawers, many Scores of Writs ol En- 
try and Notes of Recoverics paſſed at 
the Barr, for which this Clerk had 
been paid the Fees for complcating 
and cntring the ſame upon Record, 
but which he had totally neglected to 
do, for the Writs of Entry were alva 
brevia; that is, the King's Fine for 
Alienation had not been compounded 
or paid, nor any one Step taken to- 
wards compleating the Record. This 
being fo, it was ſoon difcovered by 
two or three eminent Conveyancers o. 


that Time, who had continual occa- 


ſion to ſearch for Recoveries; Mr. 
Ward and Mr. Piggot goth knew it : 
that the latter certainly did, bis 
Treatiſe of Common Recoveries, p 27, 


ES plain!) 


171 


plainly proves, where he adviſes the 
Parties concerned in a Title whete a 
Recovery is ſuppoſed to be paſſed, to 
look carefully into it, and ſee whether 
the Writ of Entry be duly filed, and 
the Proceedings regularly entered ; for 
(fays he) I have known ſome Attor- 
« meys ſo remiſs as to take all the Fees 
« for a Recovery, and barely take it at 
« the Barr, and do nothing more.” 
Now it would be impoſſible this Neg- 
le& could ever happen, if the proper. 
Officer was obliged to do his Duty, | 
that is to ſay, it he or his Clerks 

were to make an Entry or Record 

at the Time it is acknowledged and 
ſuffered by the Parties in Court, as 

was formerly donc: Inſtead whereof 

he only writes down the Name of it, 

and his Fees, returning a Note of it 

to the Attorney, leaving him to enter 

it upon Record, or not, juſt as it may 
happen, as we before hinted, 


After 
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After this Neglect, by the Death 
of the Clerk, was diſcovered to the 
Officer, we muſt do him the Juſtice 
to ſay that he did every thing in his 
power to compleat all the Recoverics 
upon the Writs of Entry which could 


be found, at the Expence of ſevera] 


Thouſand Pounds; and by the Aſſiſt- 


ance of {ome Friends in Parliament 
(one of whom is now living) he got 
a Clauſe in an Act of Parliament to 


make Deeds to lead the Uſes of Re- 
coveries good Evidence of {ſuch Reco- 


veries, after Twenty Year's Poſſeſſion, 


although the ſame be not entered upon 
Record; and if any one reads the 
Clauſe for that Purpoſe, in the Stat. 
14 Geo. II. to amend the Law con- 
cerning Common Recoveries, &. hc 
will plainly ſee that the Perſon who 
drew it, very well knew of this Mac- 
ter. 


Beſides 
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Beſides this, we know of many ſo- 
lemn Determinations in Law, whereof 
there remain no Footſteps atall : Which 
could not be ſo, if this Officer did his 
Duty ; for it is the Buſineſs of this 
Officer, in the Cafe of every Iſſue, 
joined both in Law and in Fact, to ſee 
and take Care that the ſame be entered 
in the Roll, before the firſt be argued 
at the Barr, and before he ſign the 
Record of if prius for ſending the 
latter down to be tryed by a jury. 
But what is the Practice? In the Caſe 
of a Demurrer or Iſſue in Law, the 
Attorney carries him a Roll with a 
Line or two written upon it (called an 
Incipitur together with a Copy of the 
Pleadings in Paper, to enable the Offi- 
cer to count the Number of Sheets 
they contain ; for this he takes his 
Fees and puts a Mark to the Roll as a 
Receipt for his Fees; then he enters 
the Name of the Cauſe in a Book for 


that 


40 
that Purpoſe, returns back the Plead- 
ings in Paper, and the Roll, with +1 
Line or two written upon it, to the 
Attorney, who may or may not ente: 
the reft on the Roll: Or if his Clerk 
does enter it, poſſibly it may never be 
ſeen in the Treaſury at V eſlminſter, or 
become a Record there. This being 
done, Copies of this ſappoſed Record 
are given in Paper to the Judges, and 
the Points of Law therein are debated 
in Court, and ſolemnly determined by 
them, when in Truth there is no ſuch 
Record either actually in Court, or in 
the Treaſury; when the Court gives 
Judgment, it then becomes the Duty 
of this Officer to ſee that it be fairly 
entered in the Roll, and carried into 
the Treaſury ; but inſtead of doing 
that which is his own Duty, and tor 
which he 1s really paid, he does the 
Duty of another Perſon“, that is to 


* In Eaſten Term, 11 Jac. I, a Rule was made, 
which among other Things recites, that of antient 


ſay, 


rer 

ſay, he ſigns the Judgment and taxes 
the Coſts; for which ſigning of Judg- 
ment and taxing Coſts, he receives 
One Shilling, and accounts for it to a 
ſuperior, whole proper Duty it anti- 
ently was, and therefore {till is, to ſign 
Judgment and tax Coſts, for there 
can be no Fee of Right, without a 
Duty : And whether any Judgment 
{hall ever be entered, he knows no- 
thing at all of it. 


This Buſineſs of taxing Coſts by the 
Prothonotaries, if it is not already, 
may (probably) ſoon become grievous 
to the Subject, for it is the Intereſt of 
cach of theſe Officers to oblige Attor- 
neys, upon whom the Profits of their 
ſeveral Offices abſolutely, at preſent 


Time no Coſts of Suit could be given upon Judg- 
ments before the fame were taxed and allowed by 
ſome of the Judges, which Ulage continued a long 
Time, until it pleaſed the Court to depute and 
appoint the Prothonotaries for that Purpoſe. 
Therefore it is ordered, &c. ſee the Rule. 
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depend, by allowing as large Coſts as 


they poſſibly can, in order to draw 


Attorneys to practice, or enter Plcad- 
ings in their ſeveral Offices; it mull 
indeed be acknowledged that the 2 
ſent Gentlemen who fill theſe Offices, 
are above ſuch dirty Work, but there 
was a Time in the Memory of * 
now writing, when a great deal 

this vile Trade was practiſed, 8 to 
prevent the like for the future, let the 
three puiſne Judges, Perſons indepen- 
dent and above all Temptation, tax 


L 


the Coſts and ſign the Judgment 13 


they antiently did as Aſſiſtant to the 
Chief Juſtice, or let the three Protho- 
notaries ſhare the whole Profits of al! 
their Offices equally. 

The Practice, with regard to len 
ing down Records of ziſi prius, to B. 
tried at the Aſſizes, is much the fam 
for not one Iſſue in Twenty is entered 
upon Record and carried into t 
Treaſury at Weſtiminſten before it ; 

tried; 
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tried; and after the Iſſue is tried, not 
One Judgment in Twenty is ever en- 
tered on Record, though all theſe 
Things are paid for, to the proper 
Officer whoſe Duty it is to do them. 


This being the Truth, we muſt 
not be ſurpriſed that there have been 
many great and ſolemn Determinati- 
ons in one of the King's Courts of 
Record, within the laſt Fifty Years, 
whereof there are no Footſteps to be 
found, no Original Writ to ground 
the Proceedings x upon, no Declaration, 
Plea, Iſſue or Judgment to be found, 
though the Names of the Cauſes and 
. may be found in the Books 
of the Offices, where the Fees were 
paid, and in ſome of the Reports. 
No foreign Lawyer would believe this; 
for the learned Monte e/quicis (that Ad- 
mirer of our Laws and Conſtitution) 
lays, «that Deciſions in Courts of 
* Juſtice mult be preſerved and learnt 
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te that we may judge in the ſame 
** Manner to-day as yeſterday, and 


© that the Lives and Property of the 


* Citizens may be as certain and fixed 
«as the very Conſtitution of the 
©« State. And indeed our Anceſtors 
were ſo ſenſible of this Matter, tha: 
in order to preſerve the Determinati. 

ons and Judgments of Law to Poſte 

rity, two learned Perſons were ap- 
pointed by the Crown in every Cour: 
to write down and report the ſame 
faithfully, But alas! how ſtrangely 
Things are altered! for at this Day 
every r is at. Liberty, provided 
he compounds with the Law- Printers, 
to publiſh whatever he purchaſes {or 
Law; whence it comes to paſs that ir 
our later Reporters we find ſo man 

ſtrange Contrarieties and Wa ies 


The Author of theſe Hints has Horm 
Reaſon to think that ſome of the Lords 
the 8 Sages of the Law, begin to ice 

ſome 


431] 


ſome of theſe Inconveniences, and 
would be glad to reform them, but 
as ſuch Reformation might tend to 
the Prejudice or Diſintereſt of Friends, 
it cannot be reaſonably expected to 
take place ſuddenly, and therefore 
calls upon the Legiſlature, (who have 
lately ſhewn the higheſt Regard to 
the Lords the Judges and Sages of the 
Law, by deſervedly giving them an 
Addition to their reſpective Salaries, ) 
to reform ſome of the Grievances and 
Neglects hinted at. 


In ſhort, to prevent the Law- 
Proceedings from running into end- 
leſs Prolixity, like thoſe in Chan- 
cery, and to prevent broken Tradeſ- 
men, Goal- birds, and Footmen, and 
Servants to Lawyers, from commenc- 
ing Lawyers and Attorneys, it is 
humbly propoſed that the Law-Pro- 
ceedings be turned into Latin. Se- 
condly, That the Defendant ſhall be 
at 
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at Liberty to plead or avow two Mat- 
ters or Defences, and no more, to 
one Declaration. Thirdly, That ſpe- 
cial Pleaders, as Perſons unknown to 
the Courts, be either wholly prohi- 
bited, or put under ſuch Regulation 
as the Legiſlature, in their Wiſdom, 
ſhall think fit. And laftly, That 
every Perſon any way concerned in an 
Office, touching the Adminiſtration 
of Juſtice, be obliged ſtrictly to dothe 
Duty of his Office by himſelf, perſo- 
nally, or by his Deputy, if he may 
have one by Law; and that whoever 
receives a Fee in Right of any Office, 
or Place, touching the Adminiſtration 
of Juſtice, ſhall do the particular Du- 
ty for which he receives that Fee, on 
pain of Forfeiture of his Office ; and 
fuch other Puniſhment as may be 
thought reaſonable to the Legiſlature, 


The King's Palace, or Court, was 
antiently the great and principal Seat 
of 
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of Juſtice in this Kingdom, but in 
proceſs of Time the Judicature of the 
King's Court came to be divided, by 
Reaſon (as is ſuppoſed) of the grow- 
ing Wealth and Commerce of the Na- 
tion, which increaſed the Buſineſs 
thereof; this Diviſion of the King's 
great Court, probably, began in the 
Time of King Richard I, or King 
John, and was compleated in the 
Reign of Henry III, by Virtue of the 
great Charters of the two laſt men- 
tioned Kings. In King hu Char- 
ter, dated in the 17th Year of his 
Reign, it is ſaid, Communia placita nom 
[equantur curiam noſlram, fed teneantur 
in aliguo certo loco; here, by the Word, 
Curiam nofiram, may be fairly under- 
ſtood the King's Bench, becauſe original 
Writs returnable there, are Coram Do- 
mino rege ubicungue furrit in Anglia, 
1. e. before our Lord the King, where- 
ſoever he ſhall be in England; if this 
be true, its plain that by Magna Charta 
the 
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the King's Bench was not to have 
Cogniſance of Common Pleas or Civil 
Suits; and, in Truth, for ſome Ages 
after Magna Charta, the King's Bench 
took noConnuſance of civil Suits, un- 
leſs in correcting the Errors of the 
Common Pleas, and of other the King's 
ſuborninate and inferior Courts; and 
except in Suits, where an Officer of the 
Court was a party, and where the De- 
fendant was actually in Cuſtody of the 
Court, or of the Marſhal of the Court, 
for ſome criminal Matter. 


Nor did the Exchequer (a Limb 
of the great Curia) take Connuſance of 
any civil Suit, where the King's Re- 
venue, or Debtor, was not concerned ; 
and, for ſome Ages, theſe three great 
Courts ſteered clear of each other, and 
confhned themſelves within their re- 
ſpective proper Spheres ; the King 5 
Bench took Connuſance of all cri- 


minal Matters or Pleas of the Crown, 
and 


| FL 
and corrected the Errors of other | 
Courts; the Court of the Bench or the | 
Bank (as it is antiently ſtyled} held 
Plea in all civil Actions real and per- 
fonal, between Subject and Subject, 
and the Exchequer dealt in all Mat- 
ters touching the King's Revenue; 
but in later Times the two Courts of | 
King's Bench and Exchequer incroach- 


ed upon the Court of the Bank or | 
Common Plcas and have ſeverally 


eſtabliſhed Juri AiRtions in civil Suits 
upon Fiction; Re one of them tells 
you upon Record, that every De- 
fendant ſued oy ill is a Priſoner. in 
Cuſtody of the Marſhal, and you have 
him ſafe; and the er ſays, if you 
will bring Griſt, you may grind at the 
King's old Mill as freely as himſelf, or 
his own Debtors and Suitors ; and 
though theſe are two ſtrange Stories, 
yet no Man is permitted to contradict 
them. To be ſerious, they 49th have 
really quite outſtripped the Common 


H Bank ; 
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Bank ; for the Exchequer has extended 
its Arms all over the Welſb Mountains; 
and the King's Bench has got hold of 
the Counties Palatine, and been fre- 


quently nibbling at Tales: And, if 


they are not Ropped, it is conjectured, 


they will ſometime or other travel into 
Scotland: for if his Majeſty ſhould 
chuſe to keep his Court, and refide in 
the Orcades, the King's Bench and Ex- 
chequer being ambulatory) muſt cer- 
tainly follow him thither ; if this ſhould 
happen, and the King's Bench and 
Exchequer continue to be permitted 
to hold Plea in civil Suits, a Carne 
Man, in a Controverſy about a Bunch 
of Turnips, may be drawn into the 
Highlands of Scotland, before a Cour! 
of Scots Lairds ; if this ſhould ever be 
the Caſe, the Lord have Mercy upo! 
poor Engliſhmen ! 


This ſcrambling for Juriſdiction ha- 
created infinite Miſchief and Incon- 


venience 


NN 1 pp») 


EN 
venience to the Subject; for inſtead 
of having one Rule of Law and 
Practice, you have three, or perhaps 
three thouſand, which contribute not 
a little to that glorious Uncertainty fo 
much extolled by Lawyers; for no- 
thing is more common than for one 
Court to judge quite contrary to an- 
other; whereas if each Court was con- 
fined within its proper Limits, there 
would be but one Rule of Law and 
Practice; which, moſt certainly, would 
be more univerſally known and un- 
derſtood by every Man, and prevent 
infinite Miſchiefs attending the Law 
and Practice thereof, as it now ſtands. 


Let any one look into what are 
called the genera! Rules or Orders of 
the ſeveral Courts, eſpecially into thoſe 
ffom Time to Time made by the 
King's Bench and Common Pleas, a 
little before and fince the Time of the 
Reſtoration of Charles II, till the Be- 
H 2 ginning 
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ginning of this Reign, and he will 


clearly ſee that theſe two Courts, dur- 


ing that Time, have been continually 
ſcrambling for Buſineſs, and uſing 
every 7riccum in lege to draw Attorneys 
to practice in their reſpective Courts; 
I ſay, until the firſt Year of the preſent 
King, for quis credat that any /uch 
p nge doings have been fince ! 


About the Year 1674, when Mori 
was made Lord Chief Juſtice of the 
Common Pleas, he found there a long 
Catalogue of Officers picking their 
Fingers, without other Buſineſs to em 
ploy them ; for the King's Nee 1 
little before that Time, had ſo out- 
witted the Judges and Officers of the 
Common Pleas, that the tormer (eipe- 
cially in Tan and Miaaleſex) ran 
away with the greateſt Share of the 
Buſineſs in civil Suits: And this was 
done by gaining an eaſy Way of hold- 
ing to ſpecial Bail upon Bills of Mid- 

dleſe x 
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dlefex and Latitats. This indeed was 
only giving the Common Pleas a Row- 
land for their Oliven; tor that Court 
thought to-have excluded the King's 
Bench, by getting the Stat. 13 Car. 
2. c. 2. Seft, 2. made, which enacts, 
that no Perſon ſhall be arreſted by 
Proceſs, iſſuing out of the King's 
Bench or Common Pleas, in which Pro- 
ceſs the true Cauſe of Action is not 
expreſſed, and for which the Defen- 
dant is bailable, by the 23 Hen. VI. 
Cap. 10. and ſhall be forced to enter 
into Bond with Sureties for Appear- 
ance in any Sum not exceeding 40/7. 
This was done always, and of courſe 
in Original Writs returnable in the 
Commun Pleas, but not in the King's 
Bench, in whole Proceſs of Latitat 
and Bill of Midaleſæex, was only ex- 
preſſed theſe Words, In q Plea of 
Treſpaſs, let the true Cauſe of Ac- 
tion be ever ſo different: Herein the 
Common Pleas thought they had 
nicked 


541 
nicked them; but the Xing Bens 
were ſoon even with this Device; and 
therefore they added a Clauſe which 
is called an 4 etiam Billu, i. «© 
And alſo to anfaer to a certain Bil 
20 be exhibited by the Plaintiff gain 
the Defendant, according to the C 8 2 
of the Court of Our Lord the Kin 
before the King himpelf in a Plea « of 
Treſpaſs upon the Caſe, upon Prom! ſe 
the Damage of the Plaintiff i of 105 
or of Debt upon Demand of 1 001. 
the Cauſe of Action happened to * 
and then they faid the Cauſe of Actior 
was well ſet forth in their Writs, as 


the Statute directed. This was «© 


great Advantage gained over the Co. 
mom Pleas; tor their Originals paic 
Fines to the King in Proportion to 
the Sum ſued for, and were other- 
wiſe more expenſive, becauſe they 
contained the whole Declaration in 


Subſtance, and could not be mad 


out ſo expeditioully as a ſhort Bill 
222 
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Middleſex or Latitat might be, which 
did not contain a "Twentieth Part 
ſo many Words. The then Chief 
Juſtice of the Common Pleas, Six Or- 
[anda Bridgman, and his Olficees of 
the Common Pleas, gave this Way of 
Proceeding very ill Language, calling 
it an arbitrary Kane of the Form 
of Legal Proceſs, and utterly contrary 
to Law; but the Loſers might ſpeak; 
they got nothing elſe; and triccum 
'n lege nd it for the Kin, g's Bench 
mi Court, as was ſaid before, ran 


away with all the Buſineſs. 


In this melancholy State Lord Chief 
Juſtice Vor th found "his Co urt oi Ga OH 
nom Pleas, when firſt he fat there; 
and he having the ſole Privilege of 
appointing or ſelling the gre cateſt Part 
of the Offices in that Court, was 
much intereſted to find out a Way to 
put the Commom Pleas, at leaſt, upon 
a jevel with the King's Bench in this 
Matter; 


„ „ 
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Matter ; and uſed to lay 16 was hard 
that his Court, which was inſtituted 
for Civil Suits, ſhould be deprived 
thereof by a Court that was erected 
for Pleas of the Crown; and that it 
was a Shame to be outwitted ; that 
he did not ſee but they had as much 
Power over the legal Proceſs as the 
King's Bench had; and fo at laſt deter- 
mined to put in execution the {ame 
Device that they had uſed, - which (he 
ſaid) being good Law at one End of 
the Hall, would not be againſt Law 
at the other; and it was by doing the 
ſame thing in their Writs called Clan- 


fum fregit, or Common Capias od 


reſpondendum ; after Appearance to 
which, a Plaintiff might declare in an 
Action of Debt, or upon the Calc, 
and file an Original Writ at any time 
before a Writ of Error brought, tc 
warrant the Judgment, and ſupport 
the Juriſdiction of the Court. This 
was by inſerting the like Clauſe o. 

Ac 


1 


Ac etiam, &c. and then the Commun 
Phas, without original Writ, Fine to 
the King, or Delay, might hold to ſpe- 
cial Bail, upon the Clau/um fregit, as 
the other Court did, upon their La- 
titats and Bills of Middlz/ex; here was 
fine whipping and ſpurring! here was 


Jockey ſhip for you 


The great Difficulties to be got 
over, which attended this Alteration 
in the Law, were, firſt, to reconcile 
the King's Intereſt; and next, the 
Lord Chancellor's. The King had Fines 
upon Original Writs, as was ſaid be- 
fore; and the Lord Chancellor diſ- 
poſed of the Places of the Curſitors, 
who made them out; but Lord /Vorth 
ſurmounted theſe Dithculties by pro- 
miſing that Care ſhould be taken (and 
Orders were indeed made tor that End) 
that Original Writs ſhould be filed 
where they were neceſſary; and that 
the As etiams ſhould not take. place, 

| [ but 
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but in ſuch Caſes only where a Lat 
tat or Bill of Middleſex would ſerve, 

he perſuaded the Officers of the Great 
Seal, of the Crown, and the Curſitors 
that they would be great Gainers by 
this Matter, if the Buſineſs could bo 

drawn into the C non Pleas, where 
an Original muſt be ſued out in al- 
moſt every Caſe ; whereas in the King 
Bench-Proceſs by Bill or Latitat, there 
never 1s any Original at all, Theſc 
fine Promiſes were ſwallowed, and {© 
this Manner and Form of Practice in 
this Particular has continued ever 
ſince, 


Formerly the Defendant, in all Ca- 
ſes whatever, had an Imparlance unti! 
the Term next after the Return of th 
firſt Proceſs. But of later Years, if th: 
Proceedings in the King's Bench wer: 
by original Writ, or the Common 
Pleas by a ſpecial Writ ſerved upon the 
Defendant, which contained the Sub- 

ſtance 


[ 59 J 


ſtance of the whole Declaration; or 
for or againſt Attorneys, or other 
priviieged Perſons ; or again, ſt Priſo- 


ners in Cuſtody of the Marſhall of 


the King's Bench, or Warden of the 

Fleet, the Courts have ruled that the 
Defendant was bound t o plead, with- 
out any Imparlancc, the ſame Term 
whercin the Declaration was delivered, 
if it was delivered four Days before 
the End of the Term wherein the 
firſt ſpecial Proc ele was returnable. 
And in theſe Cafes 1 Hef cndants had 
eight 8 Time to 5 from the 
Time that 8 ale was given for that 
Purpoſc. But it che Plaintif proc eeded 
by meſn Proc wy as Bill of Middleſex, 

or Latitat in B. R. or Capias ad Re- 

[penderidum in the C. B. dae Defendant 
fill had an Imparlance, that is to ſay, 
Time to plead, until the n zent Form 


alter ſuch Proceſs was returnable ;z un- 


til about the Be ginning of the pre- 
{ent Reign, the Courts of Law, before 


1 2 any 
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any of the preſent Lords the Judges 
ſat therein, without any Precedent or 
Statute made for that Purpoſe, made 
ſeveral Rules and Orders, whereby 

Imparlances are now almoſt wholly 
taken away from the Defendant, in 
every Cale whatſocver ; ſo that at this 
Day the Rule is, that upon all Proceſs 
(which takes in me/z Proceſs as well as 
Special) returnable the firſt or ſecond 
Return of any Term, if the Plaintift 
declares in London or Middleſex, and 
the Defendant lives within 20 Miles 


of London, the Defendant ſhall plead 


within Four Days after ſuch Declara- 
tion delivered without any Impar 
lance, and ſuch Declaration may be 
delivered de bene efſe (that is to ſay 
whether the Defendant has appeared. 
or put in Bail, or not; or whether hc 
be in Court, or not.) And in caſe the 
Plaintiff lives] in any other County, or 
the Defendant lives above Twenty 


Miles from London, the Defendant 


(hall 


[ 6x |} | 
- ſhall plead within Eight Days after the | 
Declaration delivered, without any | 
Imparlance, and in Default of plead- 
ing, as aforeſaid, the Plaintiff may 


ſign his Judgment. 


By Law every Man was intitled to 
One Imparlance, and, at this Day, | 
when any Statute gives an Action, it 
always is enacted that the Party ſhall | 
have no more than one Imparlance 
which plainly ſhews that a Defendant 
might have had more than oze, if || 


the Court ſhould have thought it rea- 
ſonable. 


This Alteration of the Law, bythe 
Authority of the Judges who prefided 
in the Courts of Juſtice the firſt and 
ſecond Years of his preſent Majeſty's 
Reign, without any Authority from 
Precedents, or A& of Parliament, 
may, perhaps, ſeem at firſt View, 
to be done tor very wile and good 
Pur- 
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Purpoſes, to enable Suitors to come 
at ſpeedy Juſtice and prevent expen- 
five Delays; but when this Matter, 
and the Conſequences attending it, 
come to be fairly confidered by any 
Gentleman or diſintereſted Lawyer of 
common Senſe, it will be found to be 
quite otherwiſe, and that it favours a 
little of the Jockeyſhip between the 
two Courts in Lord /Vorth's Time. 

Suppoſe a Defendant near Berwick 
upon Tweed, or at the Land's End to 
have been ſerved with a Latzizat the 
fifth of /Vovember laſt, returnable the 
very next Day the ſixth, and the ſum 
in demand to be forty Shillings, Part 
thereof due-to the Plaintift upon a pro- 
miſſory Note, Part for Goods fold, Part 
for Money lent, Part Money paid for 
the Defendant's Uſe, Part for Work 
done, and the Remainder upon an Ac- 
count ſtated, amounting in the whole 
to about forty or fiſty Shillings ; and 


which the Deſcndan would have paid 
Plaintiit 


63 
to the Plaintiff without any Suit at all, 
if he had been called upon before he 
was ſerved with this Proceſs (for two 
Suits out of three have their Foundation 
inMalice and Revenge) and the Attor- 
ney for the Plaintif, as it is his Duty 
by the Rules of the Court, the very 
next Day the ſixth of Voverber deli- 
vers to the Delendant a Declaration 
of an Hundred Copy- -Shects ae bene 
ee, which is before explained, with 
3 to plead in eight 1195 or 
that Judgm ent will be ſign xd the 
Defendant in this Caſe, although he 


be ever ſo willing to pay this "linall 
Debt, will in Twenty four Hours 
Time be put to the immediate Ex- 
pence of ten Pounds for Coſts before 
he has Time to look about him, or 
even to ipcak to an Attorney to aſſiſt 
him in his hard Caſe. Can this be any 
Part of the Laws of England we 1o 


much extol and boaſt of? Certainly, 
710. 


But 
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But inſtead of a Demand for Money, 
ſuppoſe the Action be for a Treſpaſs, 
wherein a Right toland is in Queſtion, 
or any other Caſe where the Defen- 
dant may have a good Defence to 
make, the Time allowed for making 
that Defence is ſo ſhort, that before 
it is poſſible for the Defendant's At- 
torney to draw up his Client's Caſ- 
and lay it before Council, he muſt 
in all Probability have Judgment 
ſnapped againſt him by default, unlets 
he rides Poſt to London, and applics to 
a. Judge at his Chambers for Time to 
plead and make Defence, , whereupon 
aSummon is obtained from the Judge's 
Clerk, who has blank Summons ſigned 
always ready, for the Plaintiff to at- 
tend the Judge at his Chambers to 
ſhew Cauſe why the Defendant ſhould 
not have ſomany Day's 'Time to plead, 
which perhaps after two or three Sum- 
mons and Attendances by the Parties 

before 
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before the Judge or his Clerk, an Or- 
der for him to plead is obtained, at 
an Expence that was unknown to the 
Subject before Imparlances were taken 
away. 


By thus whipping and ſpurring on 
the Defendant, it often happens chat 
neither his Attorney or Counſel have 
Time to ſettle his Plea ſo accurately 
as it ouglit to be, whereby an infinite 
Number of Blunders are daily com- 
mitted, winch occaſion as many Ap- 
plications to Judges at their Cham- 
bers, or to the Court, for Leave to 
amend thoſe Blunders. This plainly 
creates more Delays and Expences, 
which could not ſo frequently happen 
if Imparlances were not taken away. 


Many other bad Conſequences at- 
tending Innovations and new Rules of 
Practice might be ſhewn, if it were 
neceſſary; but from what has been al- 


K ready 


merly puniſhed whenever they preſu. 
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ready hinted, it muſt be ſubmitted to 
every Man of common Senſe, whether, 
when the taking away Imparlancc: 
was under Contemplation, the Profits 
to the Officers of the Courts of Law 
in Yeſtminſter Hall, and the Judges 
Clerks, were not more conſidered and 
thought of, than any Benefit that 


would thereby accrue to his Majeſty's 
Subjects. 


The Kings Bench anciently had 
no Juriſdiction in Civil Suits, unle!: 
where the Defendant was a&7ually in 
Cuſtody of the Marſhal, except in 
Suits by and againſt Officers of the 
Court, and in correcting Errors as be- 
low is ſaid. The Common Pleas never 
had any original Juriſdiction in any 
Action real or perſonal, without an 
original Writ under the great Scal, 
cept in Suits by, and againſt Otfiicers 
of the Court; and Filaſers were for- 


med 
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med to make out any ze Proceſs of 
Capias, Alias or Pluries, without an ori- 
ginal Writ firſt purchaſed from the 
Crown, under the great Seal, towarrant 
and ground ſuch Proceſs upon, be- 
cauſe (as appears by the Rule in the 
Common Pleas of Michaelmas Term 
14 Fac. I.) the King was thereby de- 
ceived of his Fines and Seals. 'The 
Judges in thole Days, who were 
worn to ſerve the King as well as to 
do equal Juſtice to his People, took 
Care of his Prerogative Rights; but 
how well thoſe Judges, who firſt took 
away Imparlances, and made me/r: 
Proceſs almoſt equal to ſpecial Original 
Writs, have ſerved the Crown 1n this 
Matter, muſt be humbly ſubmitted to 
thoſe who have it in their Power to 
reform the Evils hinted ; for at this 
Day, there is not one ſpecial original 
Writ ſued out, in fifty Suits, to ſup- 
port or warrant the ſunſ{dicion 
of the Courts of Law; that this is 
K 3 true 
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true, the Curſitors of the Chancery 
know very well. One ſingle Inſtance 
more {hall be given of the Incon- 
venience of attending every Alteration 
in the Law, or Practice, by the Or- 
ders 'of the Judges, becauſe it hap- 
pened this very Term, ſince the laſt 
Paragraph above was written. [In 
Michaelnas Term, in the firſt Year of 
his preſent Majeſty, an Order of Court 
was made (among other Things for thc 
great Advantage of the Officers) tha: 
in Caſe, where a Defendant is ſerved 
with a Copy of Proceſs, the m— 
Attorney mult /zave the Declaration i 
zhe Office, and give Notice of it to the 
Defendant, by delivering an Engliſh 
Notice in writing to him, or leavin: 


the ſame at the laſt, or moſt ulual Place 


of Abode of ſuch Defendant, ſig- 
nifying the Wature of the Action, at 


* Bythis the Officer ſecures his Fees for entering 
it on Record, though one in forty is not entered. 


wholc 
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whoſe Suit it is proſecuted, and in 
whoſe Office ſuch Declaration is left. 
Upon the 23d of November 1758, in 
a Yorkſhire Cauſe between Graves 
and iſe, a Judgment of the Court 
was ſet aſide, becauſe in the Notice of 
the Declaration which was given to 
the Defendant, it was ſaid, that a De- 
claration was left in the Office in an 
Action at the Plaintiff's Suit againſt 
the Detendant, for York and Labour 
done for him by the Plaintiſt; the Ob- 
jection made by the Defendant's 
Counſel was, that the Notice did not 
ſignify to the Defendant the Nature 
of the Action, and that the Notice 
ought to have ſaid, in an Aftion of Tre/- 
paſs upon the Caſe. But with great 
Deterence to thoſe who gave the Rule 
for ſetting aſide the Judgment, the 
Words, In an Aftin for Work and 
Labour done for the Defendant by the 
Plaintiff, are more intelligible toever 
body, except a Limb of the Law, than 


the 
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the unintelligible Jargon of the Words 
Treſpaſs upon the Caſe. However the 
honourable Judges thought otherwiſe, 
The Conſequence of ſetting aſide the 
Plaintiff s Proceedings upon this quib- 
bling Objection to the Notice, is, that 
the poor Plaintiff has been put to the 
fruitleſs Expence of ten or twelve 
Pounds; for it appeared, upon the 
Motion to the Court, that a Writ of 
Inquiry of Damages was to be execu- 
ted at York, as the very next Day, vi. 
the 24th of Movember 1758, fo that 
he was at the End of his Suit ; and 
that the Declaration was of Michaclimas 
Term 1757, fo that the Notice, being 
adjudged ill, 1s as nothing at all, and 
the Parties (by this Practice) are now 
both out of Court, and the Plaintift, 


if ever he intends to venture to ſus 


for his Right again, mult begin at the 
Beginning of his Suit and run the Ha- 
zard of loſing as much more by ſome 


other Quihble of the like Kind, as h. 


has 


. 

has already done. This Particular Caf. 
is here ſet down, becauſe it is fo freſh 
in Memory ; but it any one will give 
himſelf the Trouble to look into two 
or three modern Books of Practice, he 
will meet with many Hundreds of ſi- 
milar Caſes or more properly Quibbles, 
which could happen but very ſeldom 
(if at all) were there any Certainty or 
Stability in the Rules of Practice; but 
with great Deference, ſo long as Acts 
of Parliament, making Alterations in 
the Law, are continually paſſing, and 
the Courts themſelves make Rule 
upon Rule, and Order vpon Order to 
change and vary the Law and Practice 
thereof, we muſt not wonder, that, 


as long, an Attorney for ever remains 
ignorant of his Buſineſs. 


The monſtrous Increaſe of the Ex- 
pence of Law Suits, ariſing from the 
extravagant Fecs of Counſel, Officers, 
Stamp 


alter icrving a Clerkſhip or ten 11 
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Stamp. Duties, &c. &c. as well as 
from many other Cauſes which have 
been already hinted at, and many 
others that might be e dd have 
very nearly deſtroyed the Law, and de- 
prived the Subject, of his moſt valuable 
Birthright ; tor it is the ſame Thing 
to the Subject, whether Right be de- 
nied him, or ſo high a Price be ſet 
upon it, that he is unable to purchaſe 
it. 'Fheſe Evils are daily before our 
Eyes, yet 1s there no Man to be found 
who will lend the Afliſtance of his lit- 
tle Finger to remove them. The 
above few Hints, which are molt ccr- 
tainly true, and not in the leaſt cxag- 
gerated, are therefore moſt ea. neſt] y 
recommended to the Confideration ©! 
thoſe, who have Power to correct the 
Miſchiefs and Tnconveniencies, ſo loud- 
ly, at this Time, complained of. 
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